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AnHoTanuis: aHaMM3MpyeTcs IpobiieMa MOJEeNMPOBAHNUS YTOJIOBHOTO 3aKoHa. O60CHOBBIBAETCS He-
06X0MMOCTb BBeZeHVSI B HayYHbII 060POT ¥ Pa3paboTKy IMOHSTYS KOHIIENITYaTbHbIX OCHOB MOZE/N-
pOBaHMS YTOJIOBHOTO 3aKOHA, PACKPBIBAETCS UX COflepyKaHMe.

KiroueBble c1oBa: MofiepoBaHMe YTOJIOBHOTO 3aKOHA, [TPeCTyIUIeHe, HaKa3aHye, KpYMyHaI3anms,
KOHIIeITyabHble OCHOBbI MOJI€IMPOBaHNS YTOJIOBHOTO 3aKOHA.

Abstract: the article analyzes the problem of modeling the criminal law. Having proposed a general
description of the process of modeling criminal law, the authors justify the need to introduce into
scientific circulation and develop the concept of conceptual foundations for modeling criminal law, and

reveal their content.
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Oob111ee IMOHSITIIE MOIETMPOBAHMSI MOXKHO OITpe-
IeIUTh KaK MCCIeqoBaHMe KaKMUX-1M60 SBIeHN,
MPOIECCOB MJIM CUCTEM OOBEKTOB ITyTEM ITOCTPOE-
HUSI Y U3YUEHMS UX MOJIeJIeN ; MICIIOIb30BaHMe MO-
IleJieii AJis OrpeIesIeHIsT VIV YTOUHEHMST XapaKTe-
PUCTUK U PaLIMOHAIM3ALMUM CITOCOO0B IIOCTPOEHMSI
BHOBb KOHCTPYUpPYyeMbIX 06beKTOB!. MomenupoBa-
HMe — OHA M3 OCHOBHBIX KaTeropuii TeOpuu Io-
3HAHMS: Ha Maee MOOEeIMPOBAHMS, [0 CYIIECTBY,
6asupyeTcs J060Ji MeTOA, HayYHOTO MCCIeq0Ba-
HMST — KaK TeOPeTUUYeCKuii (Ipy KOTOPOM MCIIOJIb-
3YIOTCSI pas/IMYHOTO POJia 3HAKOBbIE, a0CTPAKTHBIE
MOZEJIN), TaK U SKCIIEPUMEHTAIbHBIN (MCITO/Ib3YI0-
M1 TIpegMeTHbIe Mofenn). B ¢pumocodmn moHs-
TIe MOZEeIMPOBaHMSI IIPEeICTaBIeHO KaK MeTO/I, Ha-
YYHOI'O IMO3HAHMS WM METOH THOCEOJIOTUM, 0CO-
OGEHHOCTh KOTOPOTO CBOAMTCS K BOCIIPOM3BEIEHIIO

1 CM. : BOJIBILIO SHIIMKIIOTIEAMYECKUIA C1oBaphb. M., 2000.

© MapkynuoB C. A., MapkyHnjosa U. A., 2023

XapaKTePUCTUK HEKOTOPOTOo 06beKTa Ha APYyrom
00BbeKTe, CIenualbHO CO3TAaHHOM [IJIS1 M3YYeHMSI
(Momenu)?.

o yTBepXXIeHMI0 HEKOTOPBIX aBTOPOB, MOJie-
JIMpOBaHMe SIBJIsIeTcs terra incognita 111 I0pUCTOB,
B 0COGEHHOCTM [IJIS TEOPETUKOB ITPaBa, TOCKOIbKY
BBIXOJUT 3a MpeJie/bl TPUBBIUHOTO Y3KOHOPMAaTWB-
HOTO0, TOTMaTUY€eCKOTo ITPaBOTIOHMMAaHUS U Tpeby-
eT BJIaIeHNsI MPOKMM HaBOPOM IMO3HABATETbHbIX
CPeACTB — OT COLIMOIOTO-9KOHOMUYECKUX U KYITb-
TYPOJIOTUYECKUX TEOPUIi, OOBSICHSIIONMX TOBEIe-
HMe Ye/I0BeKa, 10 MaTeMaTUKU, UCII0/Ib3yeMOii TP
CO3JaHNYM MaTeMaTUIeCKnX Mojenei’.

CripaBeJ/IMBOCTY Paiyi HEOOXOIMMO OTMETUTD,
YTO 3TOT METO[ Ha MPOTSI)KeHUM MHOI'UX JIeT UC-

2 Cm.: dunocodcekuii cioBaps / of, pen. 1. T. @pososa.
M., 1991. C. 267.

5 CMm.: Cansieux E. H. MomenvpoBaHue B ITpaBe : TIpobiie-
MBI U TiepcrieKTuBbl // [IpaBo. )KypHait Boiciieri HIKOIbI 9KO-
Homuku. 2013. N2 3. C. 12.
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M10JIb30BAJICSI B KpUMMHAIMCTUKE, KPpUMUHOIOT UM,
O MopgenupoBaHM B yTOJIOBHOM ITpaBe Kak Ha YPOB-
He JOKTPMHBI, TAaK ¥ HA YPOBHE MPAKTUKU PeUb
OOBIYHO IIJTa TPUMEHUTETHHO K YTOJIOBHOMY 3aKO-
HY, OTJIeJIbHBIM €I0 MHCTUTYTaM UM KOHCTPYKIIV-
am®. BmecTe ¢ TeM COOCTBEHHO IMOHSITHME MOLEeIN-
pOBaHMSI YTOJOBHOTO 3aKOHA He BBIJEISVIOCh U
He aHaJaM3MpOBaIoOCh B YTOJIOBHO-IIPABOBON AOK-
TPUHe.

[Tonm mopenvipoBaHKeM YTOJIOBHOTO 3aKOHA CJie-
IyeT IIOHMMATh ONpeneeHle ero Moaenn, BHy-
TPEHHEr0 CTPOEHMS (CTPYKTYPhI) HOCPELCTBOM Ha-
IOJIHEHMST ero 6a30BbIMMU YIOJIOBHO-IIPABOBBIMMU
MHCTUTYTAMU U CTPYKTYPUPOBaHME MHCTUTYTOB
Oco6eHHOJT YacTM YroJOBHOTO 3aKOHA IyTeM Ha-
MOJIHEHMSI X YTOJIOBHO-TIPAaBOBBIMU 3aIlpeTaMi C
MMO3ULIUY KPUMMUHAIMU3AIIUY U JeKPUMUHATIU3aLUA
C YUETOM TeHAeHIIMI1 ColMaTbHO-9KOHOMMYECKO-
r'O pa3BUTUSI FOCYIAPCTBA U 00IeCTBA, KOHIIEITIN
PasBUTHKS YTOJIOBHON ITOMUTUKM, aHaIMU3a MpaBo-
MIPUMEHUTEeIbHOM MPaKTUKMA.

[MpencraBnsieTcs, YTO MOAEIMPOBaHME YTOIOB-
HOT'0 3aKOHa JO/DKHO OBITh Ha YPOBHE (DOPMYIUPO-
BaHMS HE TOJIbKO 6A30BBIX MHCTUTYTOB, IPUHIIN-
OB 1 3a]1a4 YTOJIOBHO-IIPABOBOTO BO3€JCTBISI, HO
¥ KOHKPEeTHBIX YyIrOJIOBHO-TIPABOBBIX 3aMpPETOB.
Wcxoms M3 CyIHOCTY IIpoLiecca MOAeIMPOBaHMS,
BO3MOXXHO BbIJE/IUTD CJIEAYIOLIME €r0 YPOBHU: YPO-
BeHb (hOPMUPOBAHMSI, OIIPeIeIeHNs] yTOJIOBHO-IIpa-
BOBOJI MOMUTUKY ((PopMyIMpoBaHe 6a30BbIX UH-
CTUTYTOB, IPUHIIUIIOB, 3814, pACCTAHOBKA MMPM1O-
PUTETOB) U INOTMAaTUUECKUII (FOPUAMUKO-TeXHUUe-
CKUi1) ypoBeHb (HOpMyIMpoOBaHMEe KOHKPETHBIX
YTOJIOBHO-ITPABOBbIX 3aIIPETOB B paMKax AMUCITO3M-
LM craTei).

Vicxons M3 MOoMoKeHMsI 3apyOesKHbIX MCCIe0-
BaTesieil TeOpeTUYECKNX Y KOHIIENTYaJIbHbIX OCHOB

4 Cm., Haripumep: AHmoHsH FO. M., Bayswmetin FO. /1.
MeTobl MOJIETMPOBAHMS B U3yUeHUM MIPEeCTyITHMKA U TIpe-
crynHoro nosegenusi. M., 1974 ; Bonueykas T. C. CoBpeMeH-
HbI€e TTPO6GIEMbI MOZIETMPOBAHNS B KDUMUHAIMUCTIKE U CITE]T-
CTBEHHOJI ITpaKkTuKe : yueb. mocobue. Kammuuurpan, 1997 ;
Bapuyk T. B. Buktumosnormyeckoe MOAeIMpoBaHue B Kpu-
MUHOJIOTUM U TIPAKTUKE TIpeIyIpexXaeHNs MPeCTyITHOCTH :
moHorpadusi. M., 2012 ; u gp.

5 CM.: YTOIOBHBI 3aKOH : OITBIT TEOPETUUECKOTO MOJIe-
nupoBaHus / oTB. pen. B. H. Kynopsisues, C. I. Kenuna. M.,
1987 ; Kenuna C. I'. HekoTOpbIe MPUHIMUIIMAbHBIE UAEHN, JTe-
>Kallye B OCHOBE TEOPETUUECKOI MOAenu YTOJOBHOIO KO-
nekca // TIpo6eMbl COBEpIIEHCTBOBAHMS YTOJIOBHOT'O 3aK0-
Ha / oTB. pen. B. H. Kynpsasues. M., 1984 ; Heanos H. I.
MogenbHbIi YTOMOBHBIN Komekc. O6mias yactb. Omyc N2 1.
M., 2003 ; 1 gp.

COLMAIbHBIX HAYK O TOM, UTO MOJEJIb SIBJISIETCSI «OC-
HOBHBIM ITyTEM [IJII UCCIeL0BATeNS MPOHUKHYTD B
KOHIIEIITyaIbHble OCHOBBI»®, A. [I. HeuaeB mpuiiien
K BBIBOZY, YTO «OHA CIYKUT OTPaKEHMEM KOHIIeIl-
TyaJIbHbIX OCHOB, U CJIeOBATEJIbHO, BXOIUT B ee
CTPYKTYpy»'. EC/IM C TepBo¥i 4acThbio BbIBOAA yUe-
HOTO ITPeJICTaBISIeTCS BO3MOYXXHBIM COITIACUTBCS, TO
BTOpOE, MPOM3BOSHOE YMO3aK/IIOUEeHME, BbI3bIBAET
ornpeneneHHble cOMHeHus. [Ipencrasisiercs, 4To
He MOJeJib BXOOUT B CTPYKTYPY KOHLIENTYaabHBIX
OCHOB, a CKOpee Hao60pOT: KOHIENTyaJIbHbIE OC-
HOBBI BBICTYTIAIOT CBOEOOpasHbIM 6a3ucoMm, pyHaa-
MEHTOM ITOCTPOeHMsI Mofenu. B 3ToM cmbIcie Bbl-
JleJieH e KOHLIENTyaIbHbIX OCHOB MOJEeMMPOBaHMS
YTOJIOBHOTO 3aKOHA, OUeBUAHO, HEOOXOIMMO BBU-
Iy IOTpeO6HOCTM ysIcHEHNS QYHIaMeHTaIbHbIX Ha-
YaJl, UICXOIHBIX OCHOB JAHHOI'0 IIPOLlecca.
O6CyskmeHMe BOMPOCOB KOHIIENITYaTbHbIX OC-
HOB (Hayaj) yroJIOBHOI'O IpaBa, yroOJIOBHOT'O 3aK0-
HOZATEIbCTBA MO0 KPUMUHAIM3ALY U TEKPUMU-
HaaM3aluyY B HayKe YroJIOBHOTO IIpaBa BCeraa rpo-
UCXOOUT B IEPUOLBI, KOT/Ia YTOJTOBHOE MPABO «Ha-
XOIUTCS Ha PACIyThe», KOTAA HAaUYMHAIOT 00CYXK-
IaTbCs CTpaTermuyeckue HampaBJeHUs Pa3sBUTUS
OTEeYeCTBEHHOr'0 YIOJOBHOTO 3aKOHOLATEebCTBA.
B wactHocTn, T. I. IloHsiTOBCKAst (B MOHOTpadum
«KoHLenTyalbHble OCHOBBI YTOJOBHOTO IpaBa
Poccun: uctopus u COBpeMeHHOCTb». VIKeBCK,
1994) nmocTaBuIa BOMpPOC O MIPU3HAHUM U HEO6XO-
IVMOCTY TTOC/IEAYIONIEeH pa3paboTKM KOHIIENTyalTb-
HBIX OCHOB YTOJIOBHOTO ITpaBa Poccuut B mepuog, cra-
HOBJIEHVSI HOBOT'O POCCUIACKOI'O YTOJIOBHOI'O 3aKO-
Ha - JeiicTByIolero YroJoBHOTO Komekca P®3.
A. b. baymirretin, T. I. BepuHa, A. [I. HeuaeB u He-
KOTOpBIE ApyTyie YueHble TPOIOIKMIN pa3pabaThl-

¢ Ngulube P. Theoretical and Conceptual Framework in
the Social Sciences // Addressing Research Challenges:
Making Headway in Developing Researchers. Noordywk,
2015. P. 43-66.

" Heuaes A. JI. KoHIIeNITyaTbHbIE OCHOBBI U TEOpPETUYE-
CKOe MOJe/IMPOBaHye KpUMUHAIN3ALUUN U TeKPUMUHAIN -
3aluu : JUC. ... KaH[,. 10pya. Hayk. CapaTos, 2017. C. 21.

8 HartomHMM, 4TO mpyMepHO ¢ Havasaa 90-x rr. XX B. Ha-
YajiaCh aKTMBHAS 3aKOHOTBOPYECKAs AesITeIbHOCTD IO Pas-
paboTKe MpOeKTa HOBOTO YroJIOBHOTO Komekca (CM.:
VronosHbliit kogeke PCOCP : mpoekT // 3akoH. 1991. [lekabpb.
CneuBBINTYCK ; YTOMOBHBIN KopeKce Poccuiickoit @enepaiiun :
npoekT // FOpuandeckuit BecTHUK. 1992. N2 20 ; Yrom0BHbBI
Komekc Poccuiickoii demepauivin : MpoeKT // 3alMCKy Kpu-
muHamcTa. 1993, Boir. 1 ; [locraHoBeHMe [oCcynapCTBEHHOM
Oymbl ®enepanbHoro Cobpanust PO ot 22 nekabpst 1994 r.
N2 418-1 T’ «<O mpoekTe YronoBHOro kozekca Poccuiickoit
®epepanun» // Cobp. 3akoHOHaTENbCTBA Poc. Demepatinmn.
1995.N2 1. Cr. 10 ; m zmp.

192

BECTHUK BIY. Cepus: Mpago. 2023.N2 1 (52)



YronoeHoe npaso.
YronoBHbiM npouecc. KpumnHanuctuka

BaTh COOTBETCTBYIOIYE BOIIPOCHI I1OC/IE TOrO, KaK
B IOKTPUHE CTal aKTMBHO 0OCYKIAThCS BOMIPOC O
nyTIX «pedopMUPOBAHMS POCCUIICKOTO YTOTOBHO-
r'0 3aKOHOJIaTelbCTBa»’. B 9TOM KOHTEKCTe BIIOJIHE
JIOTUYHBIM IIPENCTABIISIETCS BbIAEIeHMe U UCCIIe-
IIOBaHMe KOHIIEMTYaJbHbIX OCHOB MOJEIMPOBAHUS
YTOJIOBHOTO 3aKOHa.

BmMmecrTe ¢ Tem, Iipeskae ueM NOSONTH K IOHUMa -
HMIO KOHLIEIITYaJIbHbIX OCHOB MOZeIMPOBAHUS YTO-
JIOBHOTO 3aKOHA, HEOOXOIMMO Pa3obpaThCs, UTO
TMOHMMAeTCs B JOKTPUHE MOJ, KOHIENTYaJIbHbIMU
OCHOBaMM (HavajaaMu) yroJI0BHOIO IpaBa, yroloB-
HOT'O 3aKOHOJIaTebCTBA MO0 KPUMMUHAIU3AIUN U
IeKpUMMHaIU3ALUMN.

Tax, T. T. IloHITOBCKASI, He ITpeaJjarasi Y4eTKOro
ornpeneneHNs MOHITUSI KOHLUENTYaJIbHbIX OCHOB
YTOJIOBHOTO IIPaBa, JOKa3blBaeT HEIIOCPeICTBEH-
HOe BJIMSIHVE TOCIIOACTBYIOIIEN B 06111eCTBe MOIN-
TUKO-TIPaBOBOJ TEOpUM Ha CONEP>KaHME YTOI0B-
HO-TIPaBOBBIX JOKTPUH U CUCTEM YTOJIOBHOTO 3a-
KOHOZATe/bCTBA, TAK KaK JIESKUT B OCHOBAHUU CU-
CTEMHOTO TpeACTaBIeHUSI O LesIX YTOJIOBHOTO
MpaBa, yTOJIOBHOTO 3aKOHA, T. €. SIBJISIeTCSI OCHOBO
YTOJIOBHO-ITPaBOBOJi KOHIIeNIIMK. B pabore Ha oc-
HOBE PeTPOCIIEKTMBHOIO aHA/IM3a IIPOUJIIIOCTPU-
POBAHO, YTO B MCTOPUM POCCUIICKOTO YTOIOBHOTO
MpaBa CylLIeCTBOBAJIM IBE YTOJOBHO-IIPaBOBbIE
KOHLIeNLY, OCHOBAaHHbIE HA MPOTUBOIIOIOXKHBIX
TIOJIMTUKO-ITPAaBOBBIX UAESIX O rpaHMIlaX HaKkasa-
TEeJIbHON (pernpeccuBHON) BAACTM rocymapcTsall.
[To muenuto T. I. [IOoHATOBCKOV, YTOJIOBHO-TIO/IN -
THUYecKass KOHUenuus (IMpou3BOAHAs OT KOHIEIl-
UM TOJUTUKO-TIPABOBOIL) MPeACTaBisieT cob60it
CHCTeMY BO33peHMI Ha TOCyJapCcTBO U MPaBo B che-
pe pernpeccuBHOM QYHKILIMYM rOCyIapCTBa, BCe dyie-
MEHTbl KOTOPOJi HaXOHsITCSI BO B3aMMOCBSI3U U
CTPOTOM TOJUMHEHUU Y «KOHIIeIITa» — BOIpoca O
MIPOUCXOXKIEHUY ToCcyaapcTBa. [IOHATUS «IpecTy-
IVIEHMEe» U «HaKa3aHye» SIBJISIIOTCS KOHLeNTyalb-
HBIMM KaTeropusiMy, BXOOST B UMCIO KOHLEITY-
aJIbHBIX OCHOB YIOJIOBHOTIO ITpaBa. VX cogepskaHue
OTpenesieTcs yieMeHTaMy YTOJTOBHO-TIOIUTIYe-
CKOJ KOHLEMIUM M HAaXOOUTCI B MOSUYMHEHUN Y
«KOHLenTa». K KOHLeNTyaJlbHbIM OCHOBaM YTOJI0B-
HOTO [IPaBa OTHOCSITCSI T€ €T0 MHCTUTYThI, KOTOPbIE

° 06 aToM, HanpuMmep, cM.: Haymoe A. B. ITytu pedop-
MMPOBaHMUS POCCUIICKOTO YTOJIOBHOT'O 3aKOHOATeNbCTBA //
3akoHbl Poccuum : onbiT, aHanu3, npaktuka. 2013. N2 10.
C.3-10.

10 Cm.: ITonsmosckas T. I'. KoHeNTya/IbHbIe OCHOBbI
Yroa0BHOTO mpaBa Poccuu : UCTOpUSI U COBPEMEHHOCTb.
Penp. u3a. M., 2019. C. 5-6.

oIykaT opuandeckomy ohopMIEeHUI0 TTOHITU
«TIpecTyTieHe» U «HaKa3aHuex»!!,

OdepenHOI BUTOK UCC/IeOBAaHUS Hadyal yro-
JIOBHOT'O [IPaBa, 0OCHOB YTOJIOBHOI'O 3aKOHOAATEb-
CTBa, a TAK’)Ke OCHOB KPMMMHAIM3ALUUN U TEKPUMU-
Ha/IM3alyuy HavyaaCs MPUMEPHO BO BTOPOM [eCs-
tunetun XXI B., KOrja BceM cTajia OueBuIHa Heob-
XOIMMOCTb KOHIIENTYaJbHOTO pedOopMUPOBAHMS
60 pa3paboTKy U MpUHITHUS HOBOro YK PO.

[To mHeHnuO A. b. bayminrreliHa, KOHIEINITYaJIb-
Hble Hayaja YTroJ0BHOTO IpaBa MpeCTaBIIsoT CO-
6011 OCHOBHbIE UJEeMU, OTIPEAeISIONIVe CogepkaHme
Y HaTloJTHEeHVE YTOJIOBHOTO TpaBa U 00YCIOBIIeH-
HbIE OITpeIeIeHHO CUCTEMOI COLMaaIbHO-dMIO-
codcKMx B3IMISIIOB Ha MPUPOAY YTOJIOBHOTO TPaBa,
€ero 3a7ja4 1 UCII0Ib3yeMblli UM MHCTPYMEeHTapuit
B uXx peieHun'2. [lo MHEHMIO yU€HOTO, COBPEMEH-
Hble KOHIeNTyaJlbHble Hauajla POCCUIICKOTO YTO-
JIOBHOTO MpaBa MOKOSATCS MPeuMylIeCTBEHHO Ha
BO33pPEeHMSIX KJIaCCMUYECKOI LIKOJbl YTOJOBHOTO
IpaBa C NPUBHECEHNEM UIel COLMOIOTUMYeCKO
IIIKOJTIBI I MOTYT OBbITh CBEAEHBI B TPY KPYITHBIX GJT0-
Ka, KOTOpbIe MOYKHO Ha3BaTh «3aKOH», <[TPeCTYILIe-
HMe» U «HaKasaHue»',

I. B. BepuHa onpenenmia KOHLENTYaJIbHbIE OC-
HOBBI POCCUIICKOTO YTOJIOBHOTO 3aKOHOAATENbCTBA
KaK CUCTeMY e (KOHLLeILMiA), Ha KOTOPBIX CTPO-
SITCSI YTOJIOBHO-IIPAaBOBbIE HOPMBI, YTOJIOBHO-IIpa-
BOBbI€ MHCTUTYTHI. TaKOI ITOAXOL, K OIIpeLeIeHUI0
KOHIIEMTYaJbHBIX OCHOB TpeJCTaBsieTcss 6onee
YIauYHbIM KaK C HO3UIMK UX 00beKTa (KOTOPbIii 60-
Jiee UeTKO OIpefiesieH yepe3 yroJI0BHOe 3aKOHOAa-
TEIbCTBO), TAaK U C TIO3UILUYM MeHee abCTPaKTHOI
hopmynupoBku onpenenenus't. O603HaUNB, UYTO
3HaueHVe KOHLEITyaIbHbIX OCHOB MHOIOACIIeKT-
HO: 1) BocTpe60oBaHHbIE YTOJIOBHBIM 3aKOHOIATE b~
CTBOM KOHLIEIILIVMN SIBJISIFOTCS 3€pKaIbHbIM OTPaske-
HJEeM YIOJIOBHO-IIPABOBOV ITONMUTUKNA; 2) BIUSIIOT
Ha BEKTOP YrOJIOBHO-TIPaBOBO IOJIUTUKNA; 3) CITO-
COOCTBYIOT COBEPIIEHCTBOBAHMIO YTOJIOBHOTO 3a-

11 Cm.: ITonssmosckas T. I'. KoHllenTyasbHbIe OCHOBBI
YTOJIOBHOTO IpaBa Poccum : MCTOPUSI U COBPEMEHHOCTbD :
IIUC. ... I-pa 1opu. HayK. Ekatepuu6ypr, 1997. C. 10.

12 Cm.: BaymwimeliH A. b. KoHllenTyaJbHble Hauaja co-
BPEMEeHHOT0 POCCUICKOTO0 YTOOBHOTO pasa. M., 2014. C. 13.

13 CMm.: Baymwmelin A. b. KoHLlenITya/bHble Havasa yro-
JioBHOTO mpaBa Poccun : muc. ... o-pa opug. Hayk. M., 2015.
C.11.

14 Cm.: Bepuna I'. B. Hayka yroysioBHOTO ITpaBa, KOHIIEI-
11, KOHIIeTITyaJbHble OCHOBBI POCCUIICKOTO YTOOBHOTO
3aKOHOJaTeNbCTBA : CYLIHOCTb ¥ COOTHECeHue MOHATUI //
Bectnuk Capar. roc. opug. akagemun. 2017. N2 4 (117).
C.171.

Proceedings of Voronezh State University. Series: Law. 2023.N2 1 (52)

193



C. A. MapkyHuoB, U. A. MapkyHuL0Ba

O HeobxoaMMOCTH pa3paboTKM KOHLLENTYaNbHbIX OCHOB MOAENMPOBAHUS YrONIOBHOMO 3aKOHa

KOHA; 4) MO3BOJISIIOT KOPPEKTUPOBATD YTOJIOBHBIN
3aKOH B CTydae 00Hapy>KeHMsI Tpo6ebHOCTH B 3a-
KOHe; 5) ompenensioT IpuopuTeTHbIe HAIlpaBJe-
HMS IPABONPUMEHUTEIbHOV PAKTUKU U T. [, yue-
HbIi IPUXOAUT K BBIBOAY, YTO Oa30BbIe KOHIIEITIIVN
COBPEMEHHOT'0 POCCUIICKOTO YTOJIOBHOTO 3aKOHO-
JaTeNbCTBA ITOPOI MIPOTUBOPEYAT APYT APYTY, 4YTO
CO3JaeT CJIOXKHOCTY B IIPAaBONIPUMEHEHUU U TPeOy-
eT TIOVCKa MyTelt X MpeoioeHns .

Haxkomner, A. 1. HeyaeB mojaraeT, YTO KOHIIeM-
TYJIbHBIMM OCHOBaMU (I€)KPUMUHAIN3ALUN BbI-
CTYIIAIOT CYCTEMBbI CBSI3aHHBIX MEKITY CO00Ii 1 BbI-
TEKaKIIUX OJHO U3 APYroro MOJOXKEeHUI, Oonpene-
JITIOUIUX TIOHSITUE, BUIbI U TUIIbI, OCHOBaHME U
ViHbI€ IeTePMUHAHTBI, CUCTEMY TPUHLMUIIOB U T€O-
peTUYeCKy0 MOZeb (4e)KpUMUHAIM3aAUUN Oesl-
HMi1'®. OueBUIHO, OCHOBBIBASICh ITPU UCCIEIOBAHUN
MPOIeCCOB KPMMMUHAIU3ALUN U JeKpUMMUHAIU3a-
LM Ha METOie TeOPeTUUYeCKOTO MOIeIMPOBaHMS,
YUYEHbIl UCIOIb30Ba/l KOHCTPYKLMIO «KOHLIETITY-
aJbHBIX OCHOB» B KOHTEKCTE MCCIeqoBanms bonee
YACTHBIX [IPOLECCOB (SIBJIeHMIT) B paMKax yTrOlI0B-
HO-IIPaBOBOJ TEOPUMN.

B KoHTeKCTe BCero BbIleCKa3aHHOTO IPefCTaB-
JITeTCSI BO3MOSKHBIM ¥ HEOOXOIMMbBIM BbIJeeHe
TTOHSITHS KOHLIEIITYaJbHbIX OCHOB MOJI€/IMPOBAHMS
YrOJIOBHOT'O 3aKOHA KaK MHOTOACIIeKTHOTO KOM-
IVIEKCHOT'O IIOHSITHSI, KOTOPO€E BMECTe C TeM I103BO-
JIUT 6oJiee YeTKO YBUAETh CYIIHOCTb ¥ TTPABOBYIO
MIpUpPOAY MOAeIMPOBaHMS YTOJOBHOTO 3aKOHa. 1o
CBOeJi MpUpOoe MOAEIMPOBaHNE YTOJIOBHOI'O 3aKO0-
Ha MpeJcTaBiseT coboil IByeaMHbIN COMMAb-
HO-TIOJIUTUYECKUI U OPUIUKO-TEXHUUECKUI ITPO-
1ecc. Micxonist U3 3TOro MpeacTaBisieTcs, UYTo B CO-
Jep>kaHye KOHILeNTyaJlbHbIX OCHOB MOJEIMPOBa-
HMSI YTOJIOBHOT'O 3aKOHA AOJIKHbI BXOOUTb:

1. Co6cmeento 6asossle udeu (KoHyenuuu), Ha
KOMOpblx CMPOSIMCcs y207106HO-NPAB0Bble HOPMbl, Y20-
JI0BHO-NPABOGbIE UHCMUMYMbl, KOTOPbIE YCJIOBHO
MOTYT ObITh TIPEICTABJIEHbI B BUIE TPUAIbI: «3d-
KOH» — «npecmynjieHue» — <Hakasavue». IMeHHO Te
TOJIOXKeHUsI, KOTOpbIe yueHble OTHOCSIT K KOHIIeIl-
TyaJIbHBIM OCHOBaM (HaudajaM) YrOJI0BHOT'O 3aKO-
HOJaTebCTBA (IpaBa) B CTaTUKe.

KoHuenT — 3T0 OCHOBOMO/MArawIas LeHHOCT-
Has M3HavajabHas uaes, He TpeOyiolias JoKasa-
TEJILCTB ee CYIIHOCTU!?, 0co6asi MeHTa/IbHasT KOH-

15 Cm.: Bepuna I'. B. Vkas. cou. C. 171.

16 Cm.: Heuaes A. /[. KoHIlenTyaqbHbIe OCHOBBI KPUMM-
Ha/IM3aLUUU U JeKPUMUHAIU3AIUN IesTHMIA : MOHOTpadust /
riox, pex. H. A. Jloramenko. M., 2018. C. 15.

17 Cm.: Ilonamosckas T. I. KoH1enTyaabHble OCHOBBI

CTPYKIIVSI, 00/1aJa101ast SBPUCTUYECKIM ITOTEHIIM-
aJIoM, HaXOASIasICsl B paMKax KyJbTYpbl, OTpaska-
I01[AsT TPYHIIMITBI IOCTPOEHMSI CUCTEM JaHHO 06-
IIeCTBEHHO! dopMauun 1 GopMupyromias MeH-
TaJbHYI0 KOHIenTochepy obmectBa. Konmenr
MpeNCTaBISIETCS OCHOBHO COZepKaTeNbHON ey-
HULIEI aKCMOJIOTUYEeCKOI KapTUHBI MIPa, HO B €ro
CTPYKTYpe BBIAEISIOTCSI KaK IIeHHOCTHAs, TakK U
uaeHas U MIOHSITUIIHAS coCTaBstomye. KoHuenT
B IIpaBe — 5TO MHOTOMepHasi CMbICJIOBast KOHCTPYK-
LMS, MUHTETpUPYIOIas B cebe uero orpeneIeHHO-
ro I0PUINIECKOTO SIBJEeHMS, ero leHHOCTh U HOp-
MaTUBHOe (JIOTMKO-IIOHSITUIIHOE) BbIpaskeHue, a
TaKKe BKJIIOUAIOIasl B CBOV TOPM30HT IIparmMaTu-
YyeckKye, OLleHOUYHbIe, KOMMYHUKATUBHbBIE U VHbIE
CMBICJIOBbIE KOMITOHEHTHI. KOHIIEIIT IpaBa B CBOEIA
JIOTUKO-TIOHSTUIAHO (popmMe TIpeicTaBIsieT COO0ii
MOTIBITKY COeIMHUTh HOPMATUBHYIO U aKCUOJIOT -
YeCcKyl0 TPaKTOBKY IIpaBa C MOMOIIbIO MX 00IIeii
uneitHo 6a3pr'. CiemyeT OTMETUTD, UTO MMEHHO
cUcTema JIeiiCTBYIOLIEero 3aKOHOAATeIbCTBA SIBJISI-
eTcsl IpaBoOBOIi POPMOIt ObITHSI 6Ga30BBIX KOHIIEII-
TOB 001ecTBa, 0OPOPMISIIOIINX JKU3HEHHOE TPO-
CTPaHCTBO U OIIBIT YeJoBeKa M HYKIAIIIMXCS B
IOpPUINYECKOJ 3all1Te CO CTOPOHBI rocymapcTBal’.

Vicxops 113 9TOr0 MPeCTaB/ISIeTCs, YTO 6a30BbIE
KOHIIETITHI «IIPeCTyIlJIeHne» — «HaKa3aHue» MOTYT
B IIOJIHOM O0beMe paccMaTpUBAThCS B KauecTBe
KOHIIENTyaJTbHbIX OCHOB MOAEeIMPOBAHMS YTOIOB-
HOTO 3aKOHAa. B 3TOM cMbIc/Ie ciiefilyeT COTJIaCUThCS
¢ T. I. [IoHAATOBCKOJ, YTO K KOHLENTYyaJbHbIM OC-
HOBaM YTOJIOBHOTO IIpaBa OTHOCSITCS Te ero MHCTHU-
TYTbI, KOTOpbIE CJIY3KAT OPUAMIECKOMY odopMIIe-
HUIO TIOHSTUI «IIpecTyIieHue» U «HaKa3aHue»
(B 3aBUCUMMOCTY OT UX KOHIIENITyaJIbHOTO CoepXka-
HMST) ¥ 06€eCITeuMBalOT CBSI3b MEXIY HUMM (MHIV-
BUIya/IM3alMI0 U IIPONOPLIMOHATbHOCTh HaKa3a-
HUSI WM 11eJIeCO00Pa3HYIO 1 HeIPOIOPLOHAb-
HYI0, Ha[JiexXallylo Uiy AOCTaTOYHYI0 Hakasye-
MOCTb B KaskZJOM KOHKPETHOM ciy4ae)®.

BMecTe c TeM B KOHTEKCTe MOAeIMPOBAHMS yTO-
JIOBHOTO 3aKOHA COOCTBEHHO KOHIIEIIT «3aKOH», Ha
Hall B3IVISI, He MOXXeT pacCMaTPUBaThCS B ITIOJTHOM
o6beme. Bo-miepBbIX, IOTOMY, UTO, TIO CITPABEIJIN -

YrOJI0BHOTO mpaBa Poccum : uctopusi u COBpeMeHHOCTb :
JNC. ... I-pa 10puf. Hayk. Kazanp, 1996. C. 112.

18 Cm.: Tasepunosa FO. A. CMBICJI TIpaBa B OGIIEKYIbTYP-
HOM KoHTeKcTe // TIpaBoBasi KyabTypa. 2013. N2 2 (15). C. 38.

19 Cm.: Tam ske. C. 39.

20 Cwm.: Iousmosckas T. I. KoHLlen'TyalbHble OCHOBBI
YrOJI0BHOTO mpaBa Poccum : ucTopusi u COBpeMeHHOCTb :
IAC. ... I-pa 10puj. HayK. EkaTepun6ypr, 1997. C. 10.
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BOMY 3aMeuaHuio A. b. baymireiina, KOHLENITYyaslb-
HOe HayvaJio 3aKOHA OPMEHTUPOBAHO HA onpedene-
HuUe Kpyz2d UCMOUYHUKO8 Y20/106H020 npasa (KYypCuUB
Haul. — C. M. v 4. M.) ¥ BbIABVDKEHME K HUM OIIpe-
IeJIeHHbIX TpeboBaHmif?!. Kak M3BeCTHO, KPYT MCTOU-
HMKOB YTOJIOBHOTO ITpaBa B LUIMPOKOM CMBIC/IE HE
OTPaHNYMBAETCS TOJIBKO YTOJIOBHBIM 3aKOHOM.

Bo-BTOpBIX, YKa3aHHBIV KOHLEIT YyTOJI0BHOIO
MpaBa He MOKEeT pacCMaTPUBATHCS B TIOTHOM 00b-
eMe TIPUMEHUTENTbHO K MOJENUPOBAHUIO YTOIOB-
HOT'O 3aKOHA, jaKe B CUJTY TOTO, UTO OTAEIbHbIE I10-
JIOKEHMSI 9TOTO KOHIEITa IPUMMEHUTEbHO K MO-
JIeTMPOBAHNIO YTOJIOBHOTO 3aKOHA JIO/DKHBI OBIThH
KOHKPeTU3MPOBAaHbI B ONpeAeNeHHbIX MMpaBuIax
MOCTPOEHNST YTOTOBHO-IIPABOBBIX NIPEeNNMCAHNA,
KOTOpbIe, Ha HAll B3IJISIM, BBICTYIIAOT CAMOCTOS-
TeJIbHOJ OCHOBOW MOZeNMpoBaHus (0O HUX pedb
MONMAET HECKOIBKO MO33e). Harpumep, BOIPOCHI
67TaHKETHOCTY YTOJIOBHOTO 3aKOHA, pacCMaTpuBa-
emble A. B. BayminreitHoM pamKax Te3uca nullum
crimen sine lege scripta — ofJHOTO 13 Tpex Te31COB,
pPacKpbpIBAIIVX B JAKOHMYHOM BapuaHTe Comep-
’KaHMe COOTBETCTBYIOIIEro KOHIIeNTa*, 6e3ycyioB-
HO, JOJDKHBI A,eTaIM3UPOBAThCS B paMKax IMpaBuiia
MOCTPOEHMs YyTOJIOBHO-TPABOBBIX MTpeMMCaHMIA.

2. /TokmpuHansHo-meopemuueckue npednocuii-
KU M00enuposaHusl y20/106H020 3akoHa. Ilpencras-
JISIeTCS, YTO B JTAHHOM KOHTEKCTE TaKMMU IPeAIIo-
CbUTKAMM OYIyT BBICTYIIATh, MIPEX/e BCero, Hay4-
Hble TIPeATIOChUTKY KPUMMUHAIM3AINN?.

B. H. KynpsiBLieB mmmcaJ, 115l TOTO YTOObI B 3aKO-
HOIATEIbHO ITPaKTVKe IMPUHSITH pelieHue 00 oT-
HEeCeHUV TOT'0 WX MHOTO MOBeJeHSs K IIPECTYITHO-
My ¥ Haka3yeMoMmy, HeOOXOIMMO TI0CIeI0BaTeNb-
HO pacCMOTPETD, 10 MeHbIIEN Mepe, YeTbIpe KOH-
KPeTHBIX BOIIPOCa, a MUMEHHO: a) CYIeCTBYeT JIX I10-
Tpe6HOCTh (HeO6XOAMMOCTDb) B 3aKOHOJATETbHOM
3aIpeleHnN MogO6GHbIX AeiiCTBUIL; 6) JOMYCTUMO
JIV 9TO 3arpelleHye B paMKax CylIecTBYIOIei 06-
LIeCTBEHHOI 1 IIPaBOBOV CUCTEMBI; B) OCYILLECTBU-
MO JI/ OHO C MPAKTUYEeCKO TOUKM 3peHMUsI; T) TOo-
Jie3Ho Jiu (11esiecoo0pas3Ho ) 3ampelneHne ¢ yue-
TOM KOMIIJIeKCa BCeX MHBIX COLMATbHBIX, TOMUTH-
YeCKUX, MCUXOJOTUYECKUX U T. M. 0OCTOSATENb-

21 Cm.: Tam ske. C. 14.

22 Tlompo6Hee 06 3TOM cM.: Baymwmelin A. b. KoH-
IeNnTyaabHble Hayasa YyroJ0BHOTO mpasa Poccum : muc. ...
I-pa opuf. Hayk. C. 14—15.

% TlogpobHee 06 sToMm cm.: Kydpseyes B. H. HayuHbie
MPeAIOChITKY KpUMMUHanu3aiuu // KpuMuHoaorus u yro-
jioBHas nonutuka / pex. koin.: C. I. Kenuua, B. M. Koras,
M. M. CnaBuH. M., 1985. C. 105-108.

ctB?. [ToTpeGHOCTH B 3aIIpeTe, ero J0ITyCTUMOCTbD,
MpaKTUYecKasi OCyIIeCTBMMOCTb U 1eJecoobpas-
HOCTb — 3TU YeTbIpe acleKTa SIBJISIOTCS, IT0 MHEHUIO
YYEHOr0, HayYHbIMU TPEAIIOChUIKAMU KPYUMMWHAJIN -
3anuu. B. H. KyapsiBiieB JOCTaTOUYHO JI€Ta/IbHO aHa-
JIU3UPYET cUcTeMY (aKTOPOB ¥ 0OCTOSITENIBCTB, pac-
KPBIBAIOIIVX Hay4YHbIE MTPEIIIOChIIKM KPMMUHAIN-
3a1Mu, TIPUXOMAS K BBIBOAY, UYTO OLIEHKA OOJIBIIH-
CTBa BhIIIEHA3BaHHBIX (DAKTOPOB TPebyeT IIpoBeIe-
HMSI pa3BepPHYTHIX HAYUHbBIX MCCIeTOBaHMUIT>.

3. HakoHel, B comepkaHue KOHLIENTYaJIbHbIX
OCHOB MOJEIMPOBAHMS YTOJIOBHOTO 3aKOHA J10JDK-
HbI BXOAUTH YIIOMSHYTbIE paHee Onpee/ieHHbIe
MpaBu/ia IOCTPOEHNS YTOJIOBHO-TIPABOBbIX Mpe/l-
nycanuii. [IpyMeHUTENbHO K ITpaBUIaM IIOCTpoOe-
HMSI KOHKPETHBIX YIOJIOBHO-IIPABOBBIX 3allpETOB
KakK pa3 ¥ MOKET UJTU PeYb O MOJIOKEHUSIX, OIIpe-
JIeJSIIoNIMX TTOHSITUE, BUAbI Y TUIIbI, OCHOBaHUe, Te-
OpeTUYEeCKyl0 MOJe/b KpUMUHAIM3AUUN/OeKpy-
MMUHaIU3aUN.

Takum o6pa3om, Aj1s1 60jiee YeTKOIO M CUCTEM-
HOTO IMOHMMAaHMS MOJIe/IMPOBaHMs YTOJIOBHOTO 3a-
KOHA HeoOX0AMMO He TOJIbKO ITOHMMAaHue ero me-
XaHM3Ma, HO M er0 KOHLEeNTyalbHbIX OCHOB. [Ipen-
CTaBJISIETCSI, UTO BOIIPOC KOHIIENTYaJIbHBIX OCHOB
MO eIMPOBaHMS YTOJIOBHOTO 3aKOHA HYXKIAeTCs B
MpU3HaHUM U JajlbHelilIel pa3paboTke, MOJ00HO
TOMY, KaK pa3pabaThIBaIOTCS BOIPOCHI O KOHIIEI-
TyaJIbHBIX OCHOBaXx (Hauajax) yTOJOBHOTO IIpaBa u
KOHIIeNTyaJIbHbIX OCHOBAX YTOJIOBHOTO 3aKOHOAA-
TeJbCTBA.
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